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I.  RELEVANT LAND AREA 

 

 The Relevant Land Area (RLA) discussed in this report consists of Blocks 121 and 124, 

Green Mountain Village, Filing #25, together with the area between those blocks and known as 

the “Ravines Open Space Park”1.  (“Ravines Park”)  These parcels are situated in the N 1/2 Sec. 

29 and the S 1/2 Sec. 20, T4S R69W, 6th P.M., Jefferson County, Colorado. 

 

 
 

Fig. #1 / Excerpt, Lakewood “Ravines Open Space Park” 

 

 Within Ravines Park is a concrete pedestrian bridge shown on the cover of this Report.  

Affixed to the underside of that concrete  bridge is a 10” OD metal pipe which transmits sewage.   

 

II.  THE OBJECTS AT ISSUE 

 

 This Report focusses upon the 10” sewer pipeline and the pedestrian bridge itself.  

Controversies have arisen between Green Mountain Water District (GMWD) and the City of 

Lakewood (Lakewood) regarding ownership and maintenance responsibilities for the pipeline and 

the bridge.  Are either or both of these items “fixtures” and thereby part of the real estate owned 

by Lakewood or are the pipelines and pedestrian bridge the personal property of GMWD?   

 

III.  DEVELOPMENT BACKGROUND 

 

 In 1963 and 1965, Green Mountain, Inc. (GMI) acquired a large parcel of vacant farm land 

from the Peterson family for the purpose of developing Green Mountain Village.  (Exhibits 1, 2)  

The parcel included our Relevant Land Area.  In 1969 local residents incorporated “Jefferson 

 
1   Early layouts of Green Mountain Village identify the area as “Hutchinson Park”. 
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City”, which soon changed its name to “Lakewood”.  GMI’s proposed Green Mountain Village 

area was within Lakewood city boundaries.  Green Mountain Village was also within the 

boundaries of two special districts.  First, there was the South JeffCo Metropolitan Recreation and 

Park District (South JeffCo).  South JeffCo would later change its name to “Foothills Metropolitan 

Park and Recreation District”.  (Foothills)  Second, there was the Green Mountain Park Water and 

Sanitation District (GMP) originally formed in 1951.  In 1982 GMP merged with Northside Water 

and Sanitation District and the merged entity was renamed Green Mountain Water and Sanitation 

District (GMWD).   

 

 Green Mountain Village was to be a planned community.  In addition to homes there would 

be schools and natural parks.  On January 6, 1970, by warranty deed recorded under Rec. #358909 

GMI conveyed to South JeffCo a 34 acre parcel of land.  (Exhibit 3)  The parcel was described by 

metes-and-bounds and contained the following reverter.   

 

“This deed is given on the express conditions as follows: This property is conveyed 

to be utilized and developed as a park, and in the event it is not utilized and 

developed by the Grantee as a park within five (5) years from the date of this deed 

then the title to the property shall revert to the Grantor herein.” 

 

 On September 11, 1971, GMI proposed to develop Blocks 121 and 124, inter alia, as part 

of its Filing #25. (GMV #25) On October 11, 1971, the City of Lakewood approved Green 

Mountain Filing #25.  (Exhibit 4)  The plat was recorded October 15, 1971 under Rec. #450153. 

The dedication portion of Filing #25 states: 

 

“(GMI) ... has laid out, subdivided and platted (the area) into lots, inlot 1(?), blocks, 

tracts, streets and avenues as herein shown under the name and style of “GREEN 

MOUNTAIN VILLAGE FILING NO. 25” and does hereby grant and convey to 

the City of Lakewood all such streets and avenues, and tract A, B, C, D, E, F, G and 

all utility and drainage easements over and across said lots at locations shown on 

the accompanying plat for construction, operation and maintenance of utilities and 

drainage facilities. ... The undersigned owners ... covenant and agree with the City 

that no structure constructed on any portion of the platted land shown herein, shall 

be occupied or used unless and until all public improvements .... are in place and 

accepted by the City ... Issuance of the Certificate of Occupancy shall be prima 

facia evidence that the foregoing conditions have been complied with ....”. 

 

Emphasis Supplied 

 

 This Dedication did not include Ravines Park.  (See below)  On October 11, 1971 Ravines 

Park was owned by Foothills.  Not being the landowner GMI had no legal authority to dedicate 

or convey any easements or structures situated on Foothills land. 
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Fig. #2 / Excerpt, Pg. 2, Filing #25 

 

 Green Mountain Village sets on the southern slope of Green Mountain.  From north to 

south the land drops an estimated 300 ft. in elevation.  (Source:  USGS, Morrison 7.5 Min Quad; 

2022).  Upon information from GMWD personnel, a developer of the ground would commence 

sewer line installation and residential development at the lower elevations and progressively install 

sewer lines and homes to the higher elevations.  This enables the builder to develop homes at the 

lower elevation with functioning sewer while constructing unoccupied and unsold new homes at 

the higher elevation.  When each phase of homes is completed the sewer line can be connected to 

the lower elevation functioning line.   

 

 GMV #25 was not the only development planned for this area.  Hutchinson’s Green 

Mountain Village Filing #30 (HGMV #30) was on the south side of W. Jewell Ave.  GMV #25 

was on the north side.  GMV #25 and HGMV #30 were substantially concurrent in construction 

periods.    Lot 1, Block 124, GMV #25 which borders Ravines Park was assigned an address of 

12913 W. Montana Drive, Lakewood, CO.  (Exhibit 5)  The finished home was first sold on May 

24, 1975.  Water and sewer hookups were essential to issuance of a Certificate of Occupancy.  

Lot 1, Blk 167, HGMV #30, which sets across W. Jewell Ave from Ravines Park, was assigned 

an address of 1916 S. Xenon.  It first sold on August 26, 1976.  (Exhibit 6)  HGMV #30 shared 

the same sewer line as GMV Filing #25.  The connection between the two sewer lines was just 

west of the intersection of Wright Street and W. Jewell Ave.   

 

 On January 10, 1972, Foothills granted three easements to the GMP, recorded under 

#476399.  (Exhibit 7) Each of these easements was for the “...laying, installing and maintaining 

a water line or water lines, a sanitary sewer line or lines, together with all appurtenances thereunto 

appertaining....”.  (Id.) 
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 The first easement was 10 ft. wide measured 5 feet on each side of centerline.  The legal 

description began at the SW corner of Sec. 20 and went west along that line 2,341 ft to a point on 

the north boundary of W. Jewell Ave.   

 

A parcel of land located in the SE 1/4 SW 1/4 and the SW 1/4 SE 1/4 all in Section 20, 

T4S, R69W of the 6th P.M., said parcel being 10.00 feet wide, 5.00 feet on either side of 

the following described centerline: Beginning at a point that is 2341.00 feet West of the 

Southeast corner of said Section 20 and 40.00 feet North of the South line of said Section 

20; thence N 62°30'00" W 303.26 feet to a point; thence N 74°40'00" W 400.00 feet to a 

point; thence N-40°15'00" W 210.00 feet to a point; thence N 55°15,00" W 235.00 feet to 

a point; thence S 77°00*00" W 237.49 feet to a point; thence N 80°30'00" W 263.04 feet 

to a point of terminus. 

 

 On August 20, 2022, King Surveyors rendered a plat of this 10 ft easement, as it traversed 

the Ravines Park.   

 
Fig. #3 / Excerpt, King Project #2022-0301 

 

 The second easement was also 10 ft. wide and began at the northerly corner of Lot 1 Block 

132, Filing #25.     

 

A parcel of land located in the SW 1/4 SW 1/4 of Section 20, T4S, R69W of the 6th P.M., 

said parcel being 10.00 feet wide and more particularly described as follows: Beginning at 

the most Northerly corner of Lot 1 Block 132 Green Mountain Village Filing No. 25; 

thence N 33oQ2'00" E along the Easterly right-of-way line of South Welch Circle 10.87 

feet to a point; thence leaving said right-of-way line S 33°50'35" E 410.06 feet to a-point; 

thence S 72°43'14" E 562.97 feet to a point on the northwesterly boundary line of the 

recorded plat of Green Mountain Village Filing No. 25; thence along said boundary S 

50°16'46" W 11.92 feet to the most Westerly corner of Lot 14 Block 135; thence continuing 

along said boundary N 72°43'14" W 560.00. feet to a point; thence N 33°50,35" W 409.32 

feet to the point of beginning. 

 

 

650 E. Garden Drive  |  W
indsor, Colorado 80550

phone: (970) 686-5011  |  fax: (970) 686-5821

KING SURVEYORS

email: contact@
KingSurveyors.com

EXHIBIT A
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Fig. #4 / Excerpt, Pg. 1, Filing #25 

 

 The third easement begins at the most northerly corner of Lot 1, Block 127, crosses the 

ravine for a distance of 450 feet and then intersects South Welch Circle near Devinney Elementary 

School.  (See Fig. #5 below).   

 

A parcel of land located in the S 1/2 SW 1/4 of Section 20, T4S, R69W of the 6th P.M., 

said parcel being 20.00 feet wide and more particularly described as follows: Beginning at 

the most Northerly corner of Lot 1 Block 127 Green Mountain Village Filing No. 25; 

thence N 55°29'44" E along the Easterly boundary of the recorded plat of Green Mountain 

Village Filing No. 25 a distance of 450.00 feet to a point; thence leaving said boundary S 

34°30'16" E 20.00 feet to a point; thence S 55°29'44" W 446.95 feet to a point on the 

boundary of said Filing No. 25; thence N 43o10'00" W along said boundary 20.23 feet to 

the-point of beginning. 
 

 
 

Fig. #5 / Excerpt, Pg. 2, Filing #25 
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 GMWD sewer/water lines thus cross the ravine in three locations: north, middle 

and south.  

 

 
 

Fig. #6 / Google Earth, Ravines Open Space 

 

 On January 11, 1972, a meeting of the Board of Directors of GMP was held.  (Exhibit 8)   

Minutes of that meeting contained the following statement: 

 

“Bob Morrison presented the sewer plans for the remainder of Filing #25.  After 

discussion by the Board, Ralph Swaim made a motion for approval, contingent 

upon Ken Richards’ approval of the plans.  Motion was seconded by Keith 

Kroneberger and approved after unanimous vote.” 

 

 Bob Morrison (Mr. Robert B. Morrison, PLS #2334) was the land surveyor for GMI and 

drafted the official plats of GMV Filing #25.  

 
Fig. #7 / Excerpt, Pg. 1, Green Mountain Village Filing #25 

 

 The only remnant of Mr. Morrison’s presentation is a drawing found in GMWD files. 
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Fig. #8 / 1971-72 ravine crossings 

 

 On February 14, 1972,  Foothills conveyed another easement to GMP which easement was 

located within the S 1/2  SW 1/4 of Sec. 20 and recorded under Rec.  The easement was 20 ft. 

wide. The grantor retained joint use of the surface of the easement so long as it did not obstruct 

the grantee’s use of the same.  (Exhibit 9)   

 

A parcel of land located in the S 1/2 SW 1/4 of Section 20, T4S, R69W of the 6th P.M., 

said parcel being 30.00 feet wide and more particularly described as follows:  Commencing 

at the most Northerly corner of Lot 1, Block 127, Green Mountain Village, Filing No.25; 

thence S 43°10’00” E 20.23 feet along the Northeasterly line of said Lot 1 to the true point 

of beginning; thence N 55°29’44” E 446.95 feet to a point; thence S 34°30’16” E 30.00 

feet to point; thence S 55°29’44” W 442.38 feet to a point on the said Northeasterly line of 

Lot 1; thence N 43°10’00” W 30.35 feet to the true point of beginning. 

 

 On February 12, 1975, having failed to develop a park, Foothills reconveyed Ravines Park 

to GMI.  (Exhibit 10)  The quit claim deed was recorded under Rec. #713591 and the legal 

description was identical to the original deed to Foothills.  The deed #713591 does not contain 

any exclusions for pipelines, trestles or other “appurtenances” that had been installed either by 

Foothills or GMP relating to sewer and/or water lines.  The specific language of this deed simply 

conveys the parcel in toto.   

 

 Review of public records at the Jefferson County Recorder reveals that Foothills and/or 

South JeffCo did not grant any other easements within Ravines Park in the period of Foothills’ 

ownership of Ravines Park. 

 

 On February 13, 1975, GMI conveyed Ravines Park to Lakewood.  (Exhibit 11)  The 

legal description of the parcel remained identical to that shown in the deed from GMP. Here, as 

well, the deed does not contain any exclusions for pipelines, trestles or other appurtenances for 

water or sewer lines.  The specific language of this deed simply conveys the real property “...with 

all its appurtenances and warrants(s) the title to the same, subject to reservations, restrictions, 
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easements and rights of way of record....”.  (Id.)  The property was “...conveyed to be utilized and 

developed as a public park....”.  (Id.)  

 

 On November 10, 2004, Mr. Bob Tennant, Construction Inspector for Lakewood, wrote 

GMWD demanding the installation of a 6 ft. high chain link fence to promote the safety of 

bicyclists.  (Exhibit 12)  The bridge at issue in Mr. Tennant’s letter does not appear to be the 

bridge discussed in this Report.2  Nonetheless, Mr. Tennant stated: 

 

“The City of Lakewood owns all of Ravine Park: foot bridges, etc.  While GMW&S 

District has an easement through the subject area it is wholly owned by the City.” 

 

 On or about August 27, 2020, Fidelity National Title rendered a Title Report No. 

F0682869-122-LF.  (Exhibit 13) The title report certifies that the City of Lakewood, Colorado, is 

the owner in fee simple of the lands in the N 1/2 Sec. 29 and S 1/2 Sec. 20, T4S R69W.  There are 

no exclusions for water or sewer pipelines or bridges and trestles spanning the Ravines. 

 

 Current photos of Ravines Park reveal that it has been left in its natural state without 

cultivation of grasses, meadows or other facilities. 

 

 
 

Fig. #9 / Ravines Park Pedestrian Bridge  

 

 

 
2   Mr. Tennant specified different fence heights on each side of the bridge identified in his letter.  

The pedestrian bridge at issue in this Report has fences of equal height on each side (See cover) 
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Fig. #10 / Ravines Park  

 

IV.   REASONABLE FACTUAL ASSUMPTIONS 

 

 The passage of nearly 50 years has left us without access to records that would be material 

to this Report.  For example, we do not presently have all the development plans for water and 

sewer lines within GMV #25 or HGMV #30.  CORA requests made to Lakewood have not been 

successful.  Lakewood has responded that it simply has not retained records of Green Mountain 

Village going back even to 2003!  (Exhibit 14)  Nonetheless, we can make certain factual 

assumptions arising from undisputed records.  

 

 First, Foothills was a park and recreation district.  It was not statutorily authorized to 

operate a water and sanitation district.  C.R.S. 32-1-1001 and 1005  Water and sewer pipelines 

were not material to their statutory purposes.  It would not, itself, have installed a sewer line in 

Ravines Park.   

 

 Second, any pedestrian bridge in Ravines Park would have been material to its 

development as a park.  However, Foothills never developed Ravines Park and ultimately 

reconveyed Ravines Park in 1975.  We can reasonably assume, then, that the pedestrian bridge 

was not installed by Foothills. 

 

 Third, Foothills did not grant easements to GMI but, instead, to GMP.  Nonetheless, GMP 

did not, itself, install any pipes or pedestrian bridges.  That was the work of GMI as the developer.  

This is a common practice for residential developments.  Developers built while district oversee 

and approve.   We can reasonably assume, then, that the sewer line was installed by GMI or its 

various contractor(s). 
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 Fourth, the design, course and route of the sewer line within Ravines Park was that of 

GMI and not GMP.  As noted in Board Meeting Minutes, Bob Morrison, GMI’s surveyor, 

presented GMI”s final sewer plans which were then approved by GMP. 

 

 Fifth, GMI began installation after the January 10, 1972 approval of the sewer plans by 

the GMP Board.  Installation was complete by May 24, 1975, when 12931 W. Montana Dr. was 

first sold.  Correspondingly, installation of the sewer line in Hutchinson’s Green Mountain 

Village was completed by August 26, 1976, when 1916 S. Xenon was first sold. 

 

 Sixth, in regular course, GMI started the installation at the southern end of Ravines Park 

working its way north to the intersection of the pipe with W. Montana Drive after crossinig the 

pedestrian bridge.  Since GMI had, itself, drawn the route and course of the pipeline we can 

reasonably assume that it knew where the pipeline was to be placed.  Whether the pipe was 

installed outside the easement boundaries remains an unconfirmed allegation.  It is not uncommon 

that a planned easement route is changed during the course of construction due to previously 

unknown subsurface conditions.  When that occurs there is usually an amended easement that is 

then recorded.  No such recording has been found.   

 

 Seventh, in 1972 engineers for both GMI and GMP would have understood that a 70 ft 

span was too great a span for the 10” OD steel pipe and that support for the pipe was needed.    

There were two options: a trestle (as used elsewhere in Ravines Park) or a pedestrian bridge.  It 

is undisputed that a pedestrian bridge was used for the middle crossing of the sewer line.  Since 

GMI was installing the pipe to the bridge then we can reasonably assume that GMI installed the 

bridge as a necessary support for the sewer line. 

 

 Eighth, the City of Lakewood received title to Ravines Park on February 13, 1975.  

Lakewood had possession of all development plans for GMV Filing #25.  Lakewood had 

surveyors available to confirm the boundaries of Ravines Park and the location of the pipeline.  

In the 48 years since obtaining title Lakewood has failed to assert any claims of trespass or 

damages from trespass arising from the misplacement (if such was the case) of the pipeline. 

 

V.   LEGAL RULES  

 

 A. The Law of Fixtures  The general tests for determining whether an object is a 

fixture are: (1) annexation to the real property; (2) adaptation to the use to which the real property 

is devoted; and (3) intention that the object become a permanent accession to the real property or 

a permanent structure on the real property. This determination is a question of fact and the trial 

court’s decision will not be disturbed on appeal unless it is unsupported by the evidence of record. 

Mining Equipment Inc. v. Leadville Corp., 856 P.2d 81 (Colo.App.1993).   

 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993125983&pubNum=0000661&originatingDoc=Ibf06047ff57d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)
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 The size or weight of the object is not, itself, determinative of its status as a fixture.  

Reynolds v. State Bd. for Community Colleges 937 P.2d. 774, 778 (Colo. App. 1996) (Printing 

press weighed 700 pounds, was not attached to the building and could be – and historically had 

been – moved from one building to another.) There are more determinative tests.  First, was the 

object attached  to the property without an intent for its future removal?  Dillon Companies, Inc. 

v. Hussmann Corp. 163 Fed.Appx. 749, 759 (10th Cir., 2006) (Unpublished Opinion)  (Physical 

improvements to grocery store leasehold were attached to the property and removal would cause 

substantial damage to that property).  Second, would removal cause substantial damage to the 

property? Ferganchick v. Johnson 473 P.2d. 990, 991 (Colo. App. 1970) (Removal of switches, 

wiring, pipes and other equipment relating to milling machinery caused extensive damage to the 

property) 

 

 Third, was the object essential to the successful use of the property involved?  Puzzle 

Mining & Reduction Co. v. Morse Bros. Machinery & Supply Co. 131 P. 791 (Colo. App. 1913)) 

(Mining machinery bolted to concrete pilings and foundation and integral to successful processing 

of extracted ore.)  Alamosa National Bank v. San Luis Valley Grain Growers, Inc. 756 P.2d. 1022, 

1024 (Colo. App. 1988) (Railroad scale was not annexed to the foreclosed property and was not 

related to warehouse operations.  It was not a fixture.) 

 

 Tenants can create fixtures in their leased property as well as the property owner himself. 

Dillon Companies (Supra)  Pre-existing agreements between landlord and tenant segregating 

fixtures from personal property will control the court’s decision.  (Id.); Mining Equipment Inc. v. 

Leadville Corporation 856 P.2d. 81, 85-86 (Colo. App. 1993)  However, the county assessor taxing 

an object as personal property rather than as a fixture does not control the court’s decision.    

Ferganchick (Supra). 

 

 Colorado’s Law of Fixtures is in harmony with decisions from other states.  Kerman v. 

Swafford 680 P.2d. 622, 624-25 (N.M. App. 1984)  (Intent, adaptation and annexation are the three 

relevants factors which determine whether an article is a fixture to be treated as part of the realty); 

ACCORD:  Chambco v Urban Masonry Corporation 647 A.2d. 1284, 1287 (Md.App. 1994); 

Vieira Enterprises, Inc. v. City of East Palo Alto 208 Cal.App.4th 584, 597 (Cal. App. 2012); 

Herron v. Barnard 390 S.W. 3d. 901, 909 (Mo. App. 2013) (Each of the elements of a fixture must 

be present to some degree however slight.); Sanders v. Butte Motor Co. 385 P.2d. 263, 266 (Mont. 

1963); State v. Clear Channel Outdoor, Inc. 463 S.W.3d. 488, 492 (Tex.Sup.Ct. 2015); Touher v. 

Town of Essex 36 N.E. 3d. 40, 44 (Mass. App.Ct. 2015) (Erection of a building on the land of 

another makes it a part of the realty unless there is an agreement, express or implied, that the 

building will remain personal property); ACCORD:  Town of Arcadia v. Arcadia Chamber of 

Commerce  195 So.3d. 23, 27 (La.App. 2016); Ferguson v. Stokes 756 S.E. 2d. 455 453 (Va. 2014); 

Ward v. Perna 870 N.E.2d. 94, 99 (Mass.App. 2007); 
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 The most applicable decision is that of St. Joseph’s Utility Operating Co., LLC v. 

Alexander  642 S.W.3d. 242, 251 (Ark.App. 2022).  There, Mr. Jones developed a subdivision on 

one parcel of land he owned and installed a sewage treatment plan on an adjacent parcel also owned 

by him.  The two parcels were connected by water and sewer lines installed on both parcels.  Mr. 

Jones conveyed the subdivision property to a construction company.  Those lots were then re-sold 

to various homeowners.  Through mesne conveyances, the treatment plan property was owned by 

SUJOC who then conveyed it to WWTP.  SUJOC also gave to WWTP a bill of sale for all facilities, 

equipment, lines, plant, pipes, manholes and appurtenances related to sewage treatment.  Special 

districts were formed to provide water and sewer service to the various homeowners.  When the 

districts sought to connect with a Water Reclamation Authority, however, the issue of title to the 

buried lines and other appurtenances was raised.  The court said: 

 

We reject (the) argument that the sewer improvements are not fixtures. All three 

fixture elements are satisfied. First, the sewer improvements are annexed to the 

realty in that the sewer pipes are buried in the ground, and the manholes are affixed 

to the land. Second, the sewer improvements are appropriate and adapted to the use 

of the real property to which they are connected in that they serve as an integral 

part of the sanitary sewer system servicing the homes located within Subdivision. 

These sewer improvements cannot be removed or severed from the realty without 

extensive, expensive efforts or injury to the real property. And third, the sewer 

improvements were affixed by the same entities (AJI, JC, and SBDI) who owned 

and developed the real property at the time; therefore, the developers’ acts of 

attaching the improvements to the realty can be considered a sufficient basis for an 

objective observer to regard the improvement as having become part of the real 

estate. Pledger, 324 Ark. At 306, 921 S.W.2d at 578. 

 

 B.   Courts Cannot Rewrite Deeds:  Courts cannot rewrite unambiguous deeds or 

agreements.  McShane v. Stirling Ranch Property Owners’ Ass’n  393 P.3d. 978, 982 (Colo. 2017)  

The court cannot create the existence of a document which does not exist or which has been lost.      

 

 C. Trespass and Remedy:   Fig. #3 infra suggests that the sewer line was installed 

outside the boundaries of one or more of the easements granted by Foothills to GMP.  This can 

constitute a “continuing trespass. Hoery v. United States 64 P.3d. 214, 218-20 (Colo. 2003); 

Sanderson v. Heath Mesa Homeowners’ Ass’n 183 P.3d. 679, 682 (Colo. App. 2008); Betterview 

Investments, LLC v. Public Service Col of Colorado 198 P.3d. 1258, 1263 (Colo. App. 2008)  

Colorado does recognize an exception to continuing trespass when the easement is of great social 

importance (railroad, irrigation ditches) and the pipeline has been installed under lawful authority.  

However, in both Sanderson and Betterview the court denied the exception because the offending 

pipeline was set outside the easement boundaries and was thus not installed “with lawful 

authority”.   

 

 There is no specific and universally-accepted remedy imposed in continuing trespass cases.  

Graham v. Jules Investment, Inc. 356 P.3d. 986, 9899 (Colo. App. 2014)  The court must consider 

the peculiar circumstances of each encroachment case to determine whether removal/relocation of 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996109326&pubNum=0000713&originatingDoc=Icc9cab809a5511ecb7ceee74f6b36648&refType=RP&fi=co_pp_sp_713_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_713_578
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the encroachment or damages is the more appropriate remedy.  McDowell v. United States 870 

P.2d. 656, 661 (Colo. App. 1994)  The court balances the hardship to the landowner with the cost 

of relocating the encroachment.  Where the encroachment is intentional and deliberate relocation 

may be appropriate.  Where the encroachment is unintentional and slight, however, the court is 

urged to require a forced sale of the land under the encroachment.  Golden Press v. Rylands 235 

P.2d. 592, 595 (Colo. 1951)  Such a sale is not measured by the market value of the land as a fee 

simple interest since the encroacher is not acquiring the land but, instead, a mere easement to 

traverse that land.  Instead, the value is calculated as a percentage of such value with further 

discounting, if appropriate, for the restricted uses to which the land can be put.  Here, that restricted 

use is as a natural open space.   

 

 Whether the sewage line actually does fall outside the boundaries is not known.  Fig. #6 

suggests so but the survey was not made by GMWD personnel. GMWD is advised to conduct a 

survey of its own to verify or dispute Lakewood’s claim. 

 

 D.   Maintenance of Easement:  The easement holder has the right and responsibility to 

“do whatever is reasonably necessary for the enjoyment of the easement including [making] 

repairs.”   Clinger v. Hartshorn 89 P.3d. 462, 470 (Colo. App. 2003).  In doing so, however, the 

easement holder may not unnecessarily inconvenience the landowner and the easement holder may 

not expand the easement. Hayes v. City of Loveland 651 P.2d. 466, 468 (Colo. App. 1982)  As 

discussed above, GMWD’s easement allows GMWD to transmit sewage through the 10” pipe. 

 

 E.   Barring Access to Pipeline:   Perhaps in an effort to gain leverage in settlement 

negotiations Lakewood has suggested that it has the power to bar GMWD personnel from entering 

upon the property to maintain the pipeline.  It is doubtful, however, that a court would sanction 

such “bullying”.  The sewage line across the Ravines Open Space has a 50+ year history.  The 

mislocation of the line – if that actually happened – was reasonably known to Lakewood when it 

acquired the Ravines space in February, 1975.  The easements were recorded.  C.R.S. 38-35-109  

The sewage line is essential for the maintenance of public health and safety for surrounding homes.  

Imagine the public outcry if the sewage line ruptures and Lakewood refuses to allow GMWD to 

repair it! 

 

 F.   Undisclosed and Unknown BOS for Pipeline:   C.R.S. 38-10-108 is the Statute of 

Frauds applying to legal interests in land including easements.  There must be a written agreement 

when interests in land are conveyed.  C.R.S. 4-2-201 is the Statute of Frauds applying to sales of 

personal property.  A written agreement is required in sales greater than five hundred dollars.  

There is an exception to both of these statutes when there has been partial performance by both 

parties of an oral agreement.  Colorado Carpet Installation, inc. v. Palermo 647 P.2d. 686 (Colo. 

App. 1982); See:  Burnford v. Blanning 540 P.2d. 337 (Colo. 1975) 

 

 In discussions with GMWD personnel it has been suggested that “there must have been a 

Bill of Sale” conveying the installed pipe from GMI to GMP because “we always do it that way”.  
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That is not a viable legal argument.  The present difficulty is that there is no record of a Bill of 

Sale or of a recorded deed which severed the installed pipe (as personal property) from the land 

itself (as a fixture).  If such severance was actually intended it would have been demonstrated in 

one of two ways.  First, there would have been some record, somewhere, of a Bill of Sale.  There 

is none.  Second, when the land, itself, was conveyed the deed would except, reserve or exclude 

conveyance of the sewage pipe since the pipe was not intended to be conveyed as part of the land.  

The relevant deeds, however, do not contain such exclusions.   

 

V.   CONCLUSION 

 

 Legal decisions must be based upon hard evidence and not upon supposition or speculation.  

The hard, physical evidence collected in this Report shows that GMI installed a sewer pipeline 

within Ravines Park that constituted a “fixture”: i.e., a part of the real estate itself.  The pipe was 

buried in the ground and the manholes affixed to the land.  The sewer system was appropriate and 

adapted to the use of the real property for residential purposes.  It was installed by the same entity 

that owned and developed the real property at the time of installation: to wit, GMI.  As the owner 

of Ravines Park since February 13, 1974, Lakewood has also been the owner of the sewer lines 

including the pedestrian bridge that supports the span of the pie across the actual ravine.  This 

ownership negates any claim by Lakewood that mislocated pipes (i.e., outside the easement 

boundaries) are “trespassing”.  A landowner cannot trespass upon his own land. 

 

 GMWD is the successor-in-interest to easements for the transmission of sewer and water.  

Such liquids flow through the pipes owned by Lakewood.  Technically, and specifically, GMWD’s 

easement is for the pipes themselves and not the land.  Under clear Colorado law, GMWD has the 

duty to maintain those pipes as necessary for the transmission of water and sewer.  This includes 

the duty to repair the pipes when needed.  Under that same clear Colorado law, Lakewood cannot 

undertake any action that would unreasonably interfere with GMWD’s transmission of water and 

sewage, including the maintenance of the pipes.  Thus, removing but not replacing any pipe or 

supporting bridge would constitute such unreasonable interference. 

 

 Without doubt this is a unusual result.  Developers, water districts and municipalities most 

often segregate personal and real property by prior agreement or by a deed containing exclusions.  

The parties – GMI, GMP and Lakewood – simply did not take such reasonable action.  GMWD is 

thus left with the hard evidence collected in this Report.  
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Reservation 

 

 The undersigned reserves the right to alter, amend or confirm the above stated opinions 

and conclusions based upon new and additional factual matters arising during the continuing 

course of discovery in the underlying lawsuit. 

 

 

Respectfully submitted, 

 

/s/ James A. Beckwith 

 

James A. Beckwith 
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VI.   INDEX TO CITED DOCUMENTS 

 

No. Date  Description 

 

1. 2.11.1963 WD / Peterson to GMI 

2 3.16.1965 WD / Peterson to GMI 

3. 1.6.1970 WD / GMI to South JeffCo P&R District 

4. 10.11.1971 Plat / Green Mountain Village, Filing #25 

5. 8.21.2023 JeffCo Assessor / 12913 W. Montana Drive 

6. 8.24.2023 JeffCo Assessor / 1916 S. Xenon 

7. 1.10.1972 Easement Grant / 3 easements / Foothills to GMP 

8. 1.11.1972 GMP / Minutes of Board Meeting 

9. 2.14.1972 Easement Grant / 1 easement / Foothills to GMP 

10. 2.12.1975 Foothills to GMI / Reconveyance 

11. 2.13.1975 GMI to City of Lakewood / Ravines Parcel 

12. 11.10.2004 Later / B. Tenant to GMWD re: Lakewood claim of ownership 

13. 8.27.2020 Fidelity National Title / Title Report / Ravines Parcel 

14. 2022  Lakewood Response to CORA Request 

 

 
































































































